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some hyperlinks for project outputs

www.cohubicol.com
www.journalcrcl.org

https://publications.cohubicol.com/typology/
https://publications.cohubicol.com/vocabularies/cs/

https://publications.cohubicol.com/assets/uploads/cohubicol-research-study-on-
text-driven-law-final.pdf

https://www.cohubicol.com/assets/uploads/crcl23/research_study_cl_draft_15_
nov_protected.pdf
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What’s next?

1. Modern positive law-as-we-know it

2. Positive law and positivism

3. The Rule of Law, legality and legalism

4. Continuities between legal positivisms and computational law 

5. A new hermeneutical approach for data- and code-driven law 
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1. Modern Positive Law
as-we-know-it

■ Like the fish in the water
■ We don’t realise the text-based nature of MPL

■ Technology matters:
– From oral societies where language is ephemeral (speech)

■ Mnenomic techniques and technologies
■ Face-to-face interaction

– To societies of the handwritten script
■ Limited amount of copies
■ Major role for the class of scribes
■ Rulers and ruled did not read and write
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1. Modern Positive Law
as-we-know-it

■ Like the fish in the water
■ We don’t realise the text-based nature of MPL

■ Technology matters:
– From societies of the hand-written script
– To those of the printing press

■ Proliferation of identical copies
– Distantiation in space and time (extending the reach of law)
– Distantiation between author and reader (legislator and subject)
– Distantiation between text and meaning (autonomy of the law)
– From rule by law to rule of law
– Coke and Montesquieu on the complexity of law
– Distantiation between legislature, administration and judiciary
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1. Modern Positive Law
as-we-know-it

■ Like the fish in the water

■ We don’t realise the text-based nature of MPL

■ Technology matters:
– Law as text

■ Interpretation becomes the hallmark of law
■ Argumentation and contestation become key
■ Stabilisation of meaning (closure) 

– Legal certainty
– legality
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2. Positive Law and Positivism

■ Positive law is defined by its ‘legal effect’
– Neither logic nor causality define legal effect
– Legal effect is the performative effect of a specific type of speech act
– Legal effect provides legal certainty
– Supported by 

■ the monopoly of violence
■ institutionalisation of countervailing powers
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2. Positive Law and Positivism

■ The positivity of modern law is one dimension of what makes law law
■ The others are justice and instrumentality
■ Justice: 

– distributive (equal cases treated equally, geometric perspective)
– corrective justice (balance between parties, arithmetic perspective)
– justice not to be confused with moralism

■ Instrumentality
– law is an instrument to achieve myriad goals
– not to be confused with instrumentalism
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2. Positive Law and Positivism

■ Positivism mistakes law’s positiveness for its true and defining nature
– ignoring the equally important role of justice and instrumentality

■ Formal positivism turns legal effect into a matter of logic
■ Sociological positivism turns legal effect into a matter of statistical regularity
■ Computational law fits very well with legal positivism:

– Formal positivism: logic-based expert systems
– Sociological positivism: predictive AI and machine learning
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3. Rule of Law, 
Legality and Legalism

■ Rule of law:
– A legal order where 
■ neither the administration nor the legislature 
■ have the last word on the meaning of law
■ the decision on the meaning of law is a legal power of an independent 

judiciary

– The meaning of law decides legal effect
– To understand law requires a pragmatist understanding of meaning
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3. Rule of Law, 
Legality and Legalism

■ Legality
– Concerns the limitation of the decision space of the administration
– That can only act 
■ if the power to act is attributed by the Constitution or a Parliamentary Act
■ in accordance with the fundamental principles of law

■ The state cannot act, unless the power to do so is attributed by positive law
– In the general interest

■ Citizens can act as they wish, unless prohibited by positive law
– In their private interest
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3. Rule of Law, 
Legality and Legalism

■ Legalism
– Rulism
– Formalism
– Closely connected with formal positivism
– And the formal conception of the Rechtsstaat
– Conducive to ‘computational legalism’ (Diver)
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4. Continuities between 
legal positivisms 

and computational law 

■ Formality in law and computational formalism
– Legal formalism (Kelsen) closely aligns with logic, abstracting from content

■ Legal formalism ‘thinks’ in terms of validity, based on a ‘pure’ logical deduction

– Formality in law, however, concerns necessary ‘forms’ that decide legal effect
■ Formality aims to protect specific interests against negotiations

– Computational formalism aims to rule out ambiguities and interpretation
■ Computational formalism aims to pre-empt contestation by getting it right right away
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4. Continuities between 
legal positivisms 

and computational law 

■ Instrumentality in law and computational instrumentalism
– legal instrumentalism turns law into a mere instrument to achieve policy goals
■ it goes well with legal formalism (once the formal conditions are met, anything goes)

– legal instrumentality means that law serves a wide range of public interests
– computational instrumentalism reduces law 
■ to an instrument of efficiency and effectiveness
■ making law exchangeable with other policy tools 
– e.g. nudging people behind their back
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4. Continuities between 
legal positivisms 

and computational law 

■ Judgement in law and computational decision-making
– Legal reasoning may be seen as 
■ an exercise of logic (as in legal formalism)
■ a matter of probability (as in naïve legal realism) 

– Legal judgment requires interpretation and assumes argumentation & contestation
– Computational decision-making cannot but decide based on
■ Formalisation entailing disambiguation
■ Predictive machine learning assuming naïve behaviourism
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5. A new hermeneutical approach for 
data- and code-driven law 

1. Interpretation theory (legal hermeneutics)
– the hallmark of modern positive law is interpretation
– which implies contestability, requiring both argumentation and closure

2. Speech act theory (legal effect as performative effect)
– performative effect cannot be reduced to logic or causality
– the nature of written speech acts transformed what ‘things we can do with words’
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5. A new hermeneutical approach for 
data- and code-driven law 

Analytical distinction between data- and code-driven law:

Code-driven:

We define code-driven systems as all those systems that do not learn based on training 
data (for instance legal expert systems, rules as code) and we group dedicated 
programming languages under code-driven, though they are not systems.

Data-driven:

We define data-driven systems as all those systems that learn based on training data 
(whether supervised, unsupervised or reinforcement learning), we include training 
datasets under ‘data-driven’, though they are not systems.
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5. A new hermeneutical approach for 
data- and code-driven law 

Code-driven:
■ Types of systems:

– Logic-based systems 
– Knowledge-based systems 
– Domain-specific programming languages

■ Types of deployment:
– Rules as Code,
– Automated Decision Making 

■ Aiming to develop:
– digital ready legislation (search, interoperability)
– executable code (decision support, automation, detecting ambiguity)
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5. A new hermeneutical approach for 
data- and code-driven law 

Data-driven:
■ Types of systems:

– Clustering, classification
– Natural language processing
– Generative AI

■ Types of deployment:
– Legal search
– Prediction of judgment
– Drafting of legal documents

■ Aiming to develop:
– Legal search platforms such as Westlaw and Lexus-Nexus
– Decision support for law firms, judiciary, lay persons
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5. A new hermeneutical approach for 
data- and code-driven law 

To interpret and deploy the output of code- and data-driven systems (and their hybrids):

■ We need to ask two types of questions:
1. Concerning the problem a specific system aims to solve
2. Concerning the reliability of the system at stake

1. what functionality is claimed on behalf of a system?
2. how is and/or can this functionality be substantiated?
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5. A new hermeneutical approach for 
data- and code-driven law 

To interpret and deploy the output of code- and data-driven systems (and their hybrids):

■ Concerning the problem a specific system aims to solve, we must ask:
1. What problem(s) the system can actually solve
2. What problem(s) it does not solve
3. What additional problem(s) it creates
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5. A new hermeneutical approach for 
data- and code-driven law 

To interpret and deploy the output of code- and data-driven systems (and their hybrids):

■ Concerning the reliability of the system at stake, we should ask:
1. what functionality is claimed on behalf of a system?
2. how is and/or can this functionality be substantiated?
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5. A new hermeneutical approach for 
data- and code-driven law 

To answer these questions:

■ We need to understand the underlying assumptions and their implications:

1. What matters is not computable

2. But it can always be made computable

3. Though always in different ways, and that difference matters
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5. A new hermeneutical approach for 
data- and code-driven law 

These three points refer to the difference between counting as & counting of  in the sense of 

■ qualifying as (speech act theory and/or proxification inherent in AI systems)

■ mattering (the fundamental question of who and what matters for whom) 

■ calculating (which raises the issue of proxies and ground truth)
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5. A new hermeneutical approach for 
data- and code-driven law 

These three points refer to the difference between counting as & counting of  in the sense of 

■ mattering (the fundamental question of who and what matters for whom) 
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5. A new hermeneutical approach for 
data- and code-driven law 

These three points refer to the difference between counting as & counting of  in the sense of 

■ calculating (which raises the issue of proxies and ground truth)
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