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It would be nice if all of the data which sociologists require
could be enumerated because then we could run them through
IBM machines and draw charts as the economists do.
However, not everything that can be counted counts, and not
everything that counts can be counted
— William Cameron, Informal Sociology (1963)
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some hyperlinks for project outputs

www.cohubicol.com

www.journalcrcl.org

https://publications.cohubicol.com/typoloqy/

https://publications.cohubicol.com/vocabularies/cs/

https://publications.cohubicol.com/assets/uploads/cohubicol-research-study-on-
text-driven-law-tinal.pdt

https://www.cohubicol.com/assets/uploads/crcl23/research_study cl draft 15

nov protected.pdf
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CROSS-DISCIPLINARY RESEARCH

&’ IN COMPUTATIONAL LAW

CURRENT ISSUE ONLINE FIRST ARCHIVES ANNOUNCEMENTS ABOUT ~

v
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About the Journal

The Journal of Cross-disciplinary Research in Computational Law (CRCL) invites excellence in law, computer science and other
relevant disciplines with a focus on two types of ‘legal technologies'’: (1) data-driven (e.g. predictive analytics, ‘intelligent’ search)
and (2) code-driven (e.g. smart contracts, algorithmic decision-making (ADM), legal expert systems), and (3) their hybrids (e.g.
code-driven decision-making based on data-driven research).

Legal practice is where computational law will be resisted, used or even fostered. CRCL wishes to raise questions as to (1) when
the introduction of legal technologies should be resisted and on what grounds, (2) how and under what conditions they can be
integrated into the practice of law and legal research and (3) how their integration may inform, erode or enhance legal protection
and the rule of law.

Please subscribe for updates on upcoming articles and issues.

Hildebrandt - ICAL'23

REGISTER/SUBSCRIBE Login

Say "circle” @ Think Mobius

Q SEARCH

BROWSE

Categories

Legal theory
Philosophy

Computer science

CURRENT ISSUE

USAGE STATISTICS
INFORMATION

We log anonymous usage statistics.
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ERC Advanced Grant 2019-2024

CRCL23: Computational ‘law’ on edge

CROSS-DISCIPLINARY RESEARCH IN
COMPUTATIONAL LAW

COMPUTATIONAL 'LAW'
ON EDGE

General Co-Chairs:
Katie Atkinson, Mireille Hildebrandt, Frank Pasquale,
Laurence Diver

20 - 21 November 2023 in Brussels
Hybrid - attendance free of charge
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COHUBICOL

Research Study on
Text-Driven Law

Laurence Diver, Tatiana Duarte, Gianmarco Gori,

Emilie van den Hoven and Mireille Hildebrandt

September 2023
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Research Study on
Computational Law

Pauline McBride and Laurence Diver

[DRAFT]
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COHUBICOL

ERC Advanced Grant 2019-2024

PROJECT PUBLICATIONS

Home

Get in touch

VOCABULARIES
Legal vocabulary

Computer Science vocabulary
RESEARCH STUDIES

TYPOLOGY OF LEGAL TECH
The Typology

How to use

FAQs & methodology
Teaching & training resources

Outreach activities

18/12/23

Q Search COHUBICOL publications

Typology of Legal Technologies

o A Method - A Mindset

COHUBICOL home

The Typology is a curated set of legal technologies (applications, scientific papers, and datasets) that we handpicked

v to demonstrate the potential impact on legal effect of different types of ‘legal tech’. To understand how and why we
created this, see the FAQs & methodology page.

= Use the filters below to find legal techs you are interested in. Click a system to view its full profile.

= Compare systems by clicking £§  on one or more systems (view the comparison at the bottom of this page).

SHOWING 30 TECHS

o END-USERS FUNCTIONALITY

CODE/DATA-DRIVEN

[‘Any +) [ Any

4 [ Either 4)

| TYPE OF SYSTEM
OAny |

Akoma Ntoso

Legislation Search

Automatic Catchphrase Identification
from Legal Court Case Documents
(Mandal et al. 2017)

Litigation Search

Blawx

Legislation

Casetext Catala Chinese Al and Law dataset
(CAIL2018)
Litigation Search ADM Legislation Litigation
Contract Understanding Atticus DatalLex Della

Dataset (CUAD)

A

Hildebrandt - ICAL'23

10




What’s next?

1. Modern positive law-as-we-know it
Positive law and positivism
The Rule of Law, legality and legalism

Continuities between legal positivisms and computational law

N

A new hermeneutical approach for data- and code-driven law
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m Like the fish in the water
m We don’t realise the text-based nature of MPL

1. Modern Dositive Law
as-we-Know-it

m Technology matters:

- From oral societies where language is ephemeral (speech)
m  Mnenomic techniques and technologies
m Facetoface interaction

- To societies of the handwritten script
m Limited amount of copies
m  Maijor role for the class of scribes
m Rulers and ruled did not read and write
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1. Modern Dositive Law
as-we-Know-it

m Like the fish in the water
m We don’t realise the text-based nature of MPL

m Technology matters:
- From societies of the hand-written script
- To those of the printing press
m Proliferation of identical copies

- Distantiation in space and time (extending the reach of law)
- Distantiation between author and reader (legislator and subject)
- Distantiation between text and meaning (autonomy of the law)
- From rule by law to rule of law
- Coke and Montesquieu on the complexity of law
- Distantiation between legislature, administration and judiciary
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m Like the fish in the water
m We don’t realise the text-based nature of MPL

1. Modern Dositive Law
as-we-Know-it

m Technology matters:

- Law as text
m Interpretation becomes the hallmark of law
m Argumentation and contestation become key
m Stabilisation of meaning (closure)
- Legal certainty
- legality
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2. bositive Law and Dositivisim

m Positive law is defined by its ‘legal effect’
- Neither logic nor causality define legal effect
- Legal effect is the performative effect of a specific type of speech act
- Legal effect provides legal certainty
- Supported by

m the monopoly of violence

m institutionalisation of countervailing powers
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2. bositive Law and Dositivisim

m The positivity of modern law is one dimension of what makes law law
m The others are justice and instrumentality

m Justice:
- distributive (equal cases treated equally, geometric perspective)
- corrective justice (balance between parties, arithmetic perspective)
- justice not to be confused with moralism

m Instrumentality
- law is an instrument to achieve myriad goals
- not to be confused with instrumentalism

18/12/23 Hildebrandt - ICAL'23 16




2. bositive Law and Dositivisim

m Positivism mistakes law’s positiveness for its true and defining nature
- ignoring the equally important role of justice and instrumentality

m Formal positivism turns legal effect into a matter of logic
m Sociological positivism turns legal effect into a matter of statistical regularity

m Computational law fits very well with legal positivism:
- Formal positivism: logic-based expert systems
- Sociological positivism: predictive Al and machine learning
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3. Rule of Law,
1 ecality and Legalism

m Rule of law:

— A legal order where

m neither the administration nor the legislature
m have the last word on the meaning of law

m the decision on the meaning of law is a legal power of an independent
judiciary

— The meaning of law decides legal effect

- To understand law requires a pragmatist understanding of meaning

18/12/23 Hildebrandt - ICAL'23 18




3. Rule of Law,
1 ecality and Legalism

m Legality
— Concerns the limitation of the decision space of the administration

— That can only act
m if the power to act is attributed by the Constitution or a Parliamentary Act

m in accordance with the fundamental principles of law

m The state cannot act, unless the power to do so is attributed by positive law

— In the general interest

m Citizens can act as they wish, unless prohibited by positive law

— In their private interest

18/12/23 Hildebrandt - ICAL'23 19




3. Rule of Law,
1 ecality and Legalism

m Legalism
—  Rulism
— Formalism
— Closely connected with formal positivism
— And the formal conception of the Rechtsstaat

— Conducive to ‘computational legalism’ (Diver)
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@ 4. continuities between
legal positivisims

and computational law

m Formality in law and computational formalism

- Legal formalism (Kelsen) closely aligns with logic, abstracting from content
m Legal formalism ‘thinks’ in terms of validity, based on a ‘pure’ logical deduction

— Formality in law, however, concerns necessary ‘forms’ that decide legal effect
m Formality aims to protect specific interests against negotiations

— Computational formalism aims to rule out ambiguities and interpretation

m Computational formalism aims to pre-empt contestation by getting it right right away

18/12/23 Hildebrandt - ICAL'23 21




@ 4. continuities between
legal positivisims

and computational law

m Instrumentality in law and computational instrumentalism

— legal instrumentalism turns law into a mere instrument to achieve policy goals

m it goes well with legal formalism (once the formal conditions are met, anything goes)
- legal instrumentality means that law serves a wide range of public interests
- computational instrumentalism reduces law

m to an instrument of efficiency and effectiveness

m making law exchangeable with other policy tools

- e.g. nudging people behind their back
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@ 4. continuities between
legal positivisims

and computational law

m Judgement in law and computational decision-making
- Legal reasoning may be seen as

m an exercise of logic (as in legal formalism)

m a matter of probability (as in naive legal realism)
- Legal judgment requires interpretation and assumes argumentation & contestation
— Computational decision-making cannot but decide based on

m Formalisation entailing disambiguation

m Predictive machine learning assuming naive behaviourism
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J. A NEew hermeneutical approach for
data- and code-driven law

1. Interpretation theory (legal hermeneutics)
~ the hallmark of modern positive law is interpretation
- which implies contestability, requiring both argumentation and closure

2. Speech act theory (legal effect as performative effect)
- performative effect cannot be reduced to logic or causality
~ the nature of written speech acts transformed what ‘things we can do with words’
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i

J. A NEew hermeneutical approach for
data- and code-driven law

Analytical distinction between data- and code-driven law:

Code-driven:

We define code-driven systems as all those systems that do not learn based on training
data (for instance legal expert systems, rules as code) and we group dedicated
programming languages under code-driven, though they are not systems.

Data-driven:

We define data-driven systems as all those systems that learn based on training data
(whether supervised, unsupervised or reinforcement learning), we include training
datasets under ‘data-driven’, though they are not systems.

18/12/23 Hildebrandt - ICAL'23 25
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J. A NEew hermeneutical approach for
data- and code-driven law

Code-driven:

m Types of systems:

- lLogic-based systems

- Knowledge-based systems

- Domain-specific programming languages
m Types of deployment:

- Rules as Code,

- Avutomated Decision Making

m  Aiming to develop:
- digital ready legislation (search, interoperability)
- executable code (decision support, automation, detecting ambiguity)
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J. A NEew hermeneutical approach for
data- and code-driven law

Data-driven:

m Types of systems:
- Clustering, classification
- Natural language processing
- Generative Al

m Types of deployment:
- Legal search
- Prediction of judgment
- Drafting of legal documents

m Aiming to develop:
- Legal search platforms such as Westlaw and Lexus-Nexus
- Decision support for law firms, judiciary, lay persons
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J. A NEew hermeneutical approach for
data- and code-driven law

To interpret and deploy the output of code- and data-driven systems (and their hybrids):

m We need to ask two types of questions:

1. Concerning the problem a specific system aims to solve
2. Concerning the reliability of the system at stake

1. what functionality is claimed on behalf of a system?
2. how is and/or can this functionality be substantiated?
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J. A NEew hermeneutical approach for
data- and code-driven law

To interpret and deploy the output of code- and data-driven systems (and their hybrids):

m Concerning the problem a specific system aims to solve, we must ask:
1. What problem(s) the system can actually solve
2. What problem(s) it does not solve
3. What additional problem(s) it creates
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J. A NEew hermeneutical approach for
data- and code-driven law

To interpret and deploy the output of code- and data-driven systems (and their hybrids):

m Concerning the reliability of the system at stake, we should ask:
1. what functionality is claimed on behalf of a system?
2. how is and/or can this functionality be substantiated?
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J. A NEew hermeneutical approach for
data- and code-driven law

To answer these questions:

m We need to understand the underlying assumptions and their implications:

1. What matters is not computable
2. But it can always be made computable

3. Though always in different ways, and that difference matters

18/12/23 Hildebrandt - ICAL'23 31
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It would be nice if all of the data which sociologists require
could be enumerated because then we could run them through
IBM machines and draw charts as the economists do.
However, not everything that can be counted counts, and not
everything that counts can be counted
— William Cameron, Informal Sociology (1963)
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J. A NEew hermeneutical approach for
data- and code-driven law

These three points refer to the difference between counfing as & counfing of in the sense of
m qualifying as (speech act theory and/or proxification inherent in Al systems)
B mattering (the fundamental question of who and what matters for whom)

m calculating (which raises the issue of proxies and ground truth)
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J. A NEew hermeneutical approach for
data- and code-driven law

These three points refer to the difference between counfing as & counfing of in the sense of

m qualifying as (speech act theory and/or proxification inherent in Al systems)
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J. A NEew hermeneutical approach for
data- and code-driven law

These three points refer to the difference between counfing as & counfing of in the sense of

m mattering (the fundamental question of who and what matters for whom)
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J. A NEew hermeneutical approach for
data- and code-driven law

These three points refer to the difference between counfing as & counfing of in the sense of

m calculating (which raises the issue of proxies and ground truth)

18/12/23 Hildebrandt - ICAL'23 36




18/12/23 Hildebrandt - ICAL'23



I Q&A

Session




Thank You




