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ACENDA

Defining legal effect

Legal norms, moral norms

Causality, influence, control, regulation
Speech act theory

Positivism, hermeneutics

AR T A

Legal analytics and legal effect
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Working definition of
legcal effect

m The vanishing point of modern positive law:
m Law is explained in terms of legal effect

m Difficult to find explicit doctrinal discussions of its meaning
- what it is
- what it does
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Working definition of
legcal effect

m the consequence of a legally relevant fact, attributed by positive law,
consisting in a change in the legal status of a legal subject, e.g. a
change in their legal powers, their rights or obligations:

- this can entail e.g. the attribution of a right, the voidance of an
obligation, or the qualification of some state or behaviour as either
lawful or unlawful:

m the attribution of legal effect is brought about by a legal norm that
consists of a set of legal conditions (Tatbestand) that attribute the legal
effect if the conditions are fulfilled,;
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Working definition of
legcal effect

the attribution is neither caused nor logically inferred; it is performative
In the sense of speech act theory;

for instance, fulfilling the conditions that constitute a criminal offence
have the legal effect of being punishable, not of being punished (which
IS another matter);

the set of legal conditions (Tatbestand) that result in a legal effect are
specified in positive law, more precisely in a source of law: legislation,
case law, customary law, or fundamental principles

as positive law depends on the relevant jurisdiction, legal effect in turn
differs per jurisdiction, even if some legal effects may apply in many
jurisdictions
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moral norms

/‘\OEﬂLITY

m Norms: IFTTT

m E.g. Kant's categorical imperative:

- Act in such a way that you always treat humanity, whether
In your own person or in the person of any other, never
simply as a means, but always at the same time as an end.

m Dworkin’s sovereign virtue of political community:

- Governments must show each of their citizens equal
respect and concern
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legal norms

m Norms:IFTTT

- If one processes personal data without a legal basis such
processing is unlawful (if EU jurisdiction applies)

- If a contract of sale is concluded, this results in (1) an
obligation for the buyer to pay a price and an obligation
for the seller to transfer ownership or to provide a service;
and (2) a right for the buyer to have ownership transferred
or to be provided with a service, and a right for the seller
to be paid the price (depending on the relevant
jurisdiction)

-
'
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legal norms

m Norms: IFTTT

- the legal effect of processing personal data without a legal
basis is that such processing is unlawful (e.g. if EU
jurisdiction applies);

- acontract of sale usually has the legal effect of (1) an
obligation for the buyer to pay a price and an obligation
for the seller to transfer ownership or to provide a service;
and (2) a right for the buyer to have ownership
transferred or to be provided with a service, and a right for
the seller to be paid the price (depending on jurisdiction)
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what effect
IS *legal effect’

Causality?
Does sale ‘cause’legal obligations?
In terms of legal analytics, maybe yes

Influence?
Is this about sale ‘influencing’ parties behaviour?
Scandinavian legal realism, yes

Control?

Is this about government ‘control’ over a population?
Legal norms as coordination rules, maybe yes
Regulation?

Is it about standard setting, monitoring and modification?
If you are a behaviourist, maybe yes
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vent simplement en frappant du
' Ble pere de me mettre dan

I§" christian 1€
_ siecles plusgs

ait' sa ' dire. Quat
leur célébres de ik Eghse copte, s’
funt, désert austeére. Quatre édifi

Speech Act Theory

m This is a foggy day (locutionary)
- Describing what you think is the case

m Itis afoggy day, take a raincoat (perlocutionary)
- Trying to influence others

m On afoggy day, car drivers must take into account they
can’t see very far ahead, if they don’t and cause harm
they are liable (illocutionary)

- Attribution of legal effect
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11ent

simplement en frappant du
&le pere de me mettre dan

christian’

_ siecles pluseiy

‘célébres | de' 1’ Eghse copte, s’
désert austere. Quatre édifi

Speech Act Theory

lllocution has performative effect

It does what it says
- ‘| declare you husband and husband’
- ’| concede defeat in the presidential elections’

Performative speech acts:

‘do things with words’ (Austin)

create ‘institutional’ facts (Searle)

create the institutional normative order that is law (MacCormick)

modern positive law and the rule of law depend on written and
printed speech acts (Hildebrandt)
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legal positivism

m Formal legal positivism:
- separation thesis
- internal validity of law
- focus on legal certainty
- connects with legalism

m Sociological legal realism:
- external perspective
- sociological positivism
- focus on behaviour
- focus on causalities
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hermeneutics

m Hermeneutics:
- ambiguity of natural language
- inherent multi-interpretability of text
- hermeneutic circle: context matters

m Hermeneutics evolved with speech acts of text
- when the author can no longer control the interpretations
- - when different readers develop different interpretations
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hermeneutics

m Legal hermeneutics (text-driven law):
- open texture of legal concepts
- contestability core to text-driven law
- argumentative nature of legal research
- legal reasoning: by analogy or ‘a contrario’
- interpretation: restrictive, extensive

- textual, legal context, legislative intent,
teleological

- performative nature of legal certainty
- closure: legal effect

legal effect in computational law 15



legcal analvyvtics

m Search & Compression:

- Natural Language Processing (NLP)
- Machine Translation (MT)

- Generative NLP (GPT-3)

m Legal:

- Automated Summaries (relevance)

- Predictive Analytics (success rate case, argument, judge)
- Argumentation Mining (case law, doctrine)

- Computational Law (complexity reduction)

- Legal Singularity (enacting equivalent with compliance)
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A SPEED-READING APP CONDENJSES
THE JEFFREY EPSTEIN SAGA

The book-summarizing service Blinkist tried to distill Ghislaine Maxwell's four-hundred-and-
sixty-frve-page court deposition into a bite-size slab, and skipped the sex toys.

By Antonia Hitchens
Movember 2, 2020

m Blinkist’'s ‘expert readers’ mine nonfiction titles to distill them into fifteen-minute
audio slabs of what they call ‘key insights’; recent top downloads include ‘Fire
and Fury,” by Michael Wolff; ‘Political Order and Political Decay,” by Francis
Fukuyama; and ‘Becoming,’ Michelle Obama’s memoir.

m Even ‘The Ethics of Ambiguity,” by Simone de Beauvoir, and Immanuel Kant’s
‘Critique of Pure Reason’ have been boiled down into bullet points, a
SparkNotes for high-functioning grownups. Take the extracted essence of Joe
Biden's ‘Promises to Keep’: ‘Falling in love gave Biden the courage to pursue
his ambitions’; ‘Slowly, Biden became more engaged in his work in the Senate.’
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11.11.2020

Westlaw Edge

efficiency
QUICK CHECK

Quickly and securely upload your briefs to
see highly relevant authority that traditional
research may have missed. In addition to
checking your own work, you can also
analyze your opponent’s work to identify
potential weaknesses in their arguments,
and compare multiple filings from a single
matter.
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Westlaw Edge

Insights
LITIGATION ANALYTICS

Discover a new level of insight with data-
driven analysis on judges, courts, attorneys,
law firms, and case types across the most
practice areas. Be more informed to stay
ahead of competition and easily gather
relevant information from a comprehensive
visual representation to respond to clients
even faster.
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Westlaw Edge

accuracy

KEYCITE OVERRULING RISK

Trust you're citing good law with KeyCite
Overruling Risk. Only Westlaw Edge has a
citator warning that cautions you when a
point of law Iin your case has been implicitly
undermined based on its reliance on an
overruled or otherwise invalid prior decision.
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Westlaw Edge

efficiency
WESTSEARCH PLUS

Find authoritative legal answers even faster
with WestSearch Plus, the only search
engine built for the legal industry. Attorneys
can find what they need in minutes, not
hours.
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Westlaw Edge

accuracy
STATUTES & REGULATIONS COMPARE

Quickly understand how a statute or
regulation has changed over time. With
Statutes Compare and Regulations
Compare on Westlaw Edge, you can see
the most recent changes to a statute or
regulation from the document or compare
any two versions.
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Westlaw Edge

efficiency
JURISDICTIONAL SURVEYS

Jurisdictional Surveys allows you to quickly
retrieve a customized and relevant
compilation of laws across all U.S.
jurisdictions on virtually any topic to
expedite the creation of your survey.
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Westlaw Edge

Insights
LEGISLATIVE INSIGHTS

Be a more effective advocate by staying on
top of proposed federal legislation that could
Impact your client, company, or agency.
Westlaw Edge has partnered with Skopos
Labs to bring you the most advanced Al
technology for proposed legislation.
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1 egcal analvtics

m NLP:

- Find/develop a mathematical hypothesis function that connects specific data in
your training data (relevant legal text) with other data in the same training set that
you want to predict (e.g. judgement) or detect (e.g. relevant case law)

- Supervised or unsupervised, including metadata or other input
- Test the hypothesis function on new data to decide its accuracy

- Compare to a baseline (fifty-fifty; court will mostly decide against applicant or
whatever other plausible estimate) to see whether the function does better

- Use the analytics to make decisions, adapt your brief, advise your client
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1 egcal analvtics

ML is a form of compression; it compresses data into a mathematical function

m Depending on

- the training data,

- the machine readable task,
- the labelling (feature space)
- the hypothesis space

m such compression will differ.

m There are trade-offs: speed, computational needs, energy efficiency, accuracy,
precision and sensitivity, explainability, reliability
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1 egcal analvtics

ML is a form of compression; it compresses data into a mathematical function

How do the assumptions underlying ML relate to those underlying the law?
How do design choices impact legal decision-making?

What trade-offs would agree with a responsible legal practice?

What does it mean that Westlaw Edge is proprietary?

What performative effects will the use of legal analytics have on legal practice?
Who decides on legal effects?

Who decides on the performative effects of legal analytics?

11.11.2020 legal effect in computational law 27



1 ecal analytics
under the rule of law

What kind of performative effect does text-driven law afford?

What kind of performative effect does data-driven law afford?

How would legal analytics transform positive law?

How could legal analytics transform the mode of existence of law?

What kind of safeguards must be built into legal analytics?

S Oa N

How could we achieve legal protection by design, instead of legal by design?
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The end(s) of
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